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INTRODUCTION
1. In the Netherlands, the task of the administrative courts has shifted during the past decades from merely upholding the objective law towards providing a final dispute resolution.
2 This evolution was induced by the criticism that the administrative courts, whose primary aim was to review the legality of authority decisions, only established how the authority should not have decided, without indicating how it should have decided or should decide in the future. Hence, upon the annulment of an authority decision by the administrative court, neither the authority nor the private parties knew how the dispute had to be settled and remediation had to be offered. This often resulted in endless proceedings, with new decisions being taken by the authority and being attacked again by the private party concerned, who was still not satisfied.
3
In order to remedy this lack of judicial protection, the central point of focus of the Dutch administrative judicial procedural law has shifted towards the protection of the subjective rights of the litigants and the final resolution of disputes. This evolution finds its reflection in additional powers granted to the administrative courts, such as the possibility to ignore a defect ('een gebrek passeren'), to maintain certain legal effects of an annulled decision ('gedektverklaring'), to decide instead of the authority by substituting the annulled decision by the judgment ('zelf in de zaak voorzien') and to order the authority to take a new decision. In 2010, the administrative loop was added to the Dutch administrative courts' toolbox as an additional instrument to achieve a final dispute resolution. 2. Inspired by this evolution in the Netherlands and confronted with similar criticism on the cumbersome and inefficient administrative procedures, the Belgian legislators also intended to achieve a shift in the task of the administrative courts by attributing additional tools to the administrative courts with the aim to increase suitability, efficiency and expediency of administrative judicial procedures. One of these new tools is the administrative loop, which has in the meanwhile been well received and implemented in the Netherlands.
In Belgium, however, this new instrument -which was given a considerably more limited scope -has given rise to fundamental objections from the perspective of the rule of law and fundamental (procedural) rights. These objections amounted in proceedings before the Belgian Constitutional Court, that agreed with some of the arguments of the applicants and annulled the Flemish and federal statutes introducing the administrative loop up to three times.
3. This contribution clarifies the annulled Flemish and federal administrative loop and analyses the rulings of the Constitutional Court. Furthermore, it assesses whether the latest version of the administrative loop, which was introduced by the Flemish legislator (ii) the irregularity in the contested decision must be remediable; it follows from the parliamentary proceedings that the loop shall essentially apply to remedy formal defects, such as the failure to state reasons, to ask for an obligatory opinion, to answer to raised objections or to take given advice into consideration 12 ;
(iii) the result of remedying the irregularity must be that "the decision can be maintained"; hence, the decision must remain unchanged in substance;
(iv) the Council for Permit Disputes must investigate all grounds before proposing to use the administrative loop; there is no use in applying the administrative loop if the decision must be annulled on other grounds.
The Council for Permit Disputes may propose the application of the administrative loop by interlocutory decision "at any stage of the procedure", and thus even before the parties have been able to debate the issue. Only after the authority concerned has used the opportunity to remedy the irregularity, can parties make their comments known.
11 Parl. Doc., Flemish Parliament, 2011 -2011 , no. 1509 Parl. Doc., Flemish Parl0iament, 2011 -2011 , no. 1509 /1, p. 4 and no. 1509 3.
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If the reported irregularity is fully remedied by the application of the administrative loop, the remedy will apply with retroactive effect and the Council for Permit Disputes will dismiss the appeal. Following the general rule, this entails that the applicant -being the losing party -would be condemned to pay the procedural costs
13
. The legislator, however, inserted an exception to this rule: in case the administrative loop has been used successfully, "the Council can charge the costs to the authority granting the permits".
7. This Flemish version of the administrative loop, which finds its origin in the Dutch administrative procedural law, differs in many respects from the Dutch loop.
14 A substantial difference is that the contested decision has to be maintained when applying the Flemish administrative loop. Hence, unlike under the Dutch legislation, remedying the irregularity can never lead to a new decision with a potentially altered substance. In case the authority, following the implementation of the interlocutory decision (for example by taking ignored objections or lacking advice into consideration), finds that the contested decision cannot be upheld but must be altered in substance, the irregularity cannot be remedied during the proceedings and the contested decision will be annulled.
Another important difference with the Dutch loop relates to the final judgment of the administrative court after the administrative loop has been used successfully. Whilst the Dutch administrative court can find the appeal well-founded and annul the contested (and remedied) decision with maintenance of the effects thereof, the Flemish Council can only 13 It relates to the cause list fee ('rolrecht') and, eventually, the witness expenses ('getuigengeld'). dismiss the appeal. Hence, regardless of the fact that the applicant justly argued that the contested decision was irregular, the appeal will be declared unfounded.
Due to these peculiarities, the Flemish administrative loop has a very limited scope, as it can only be used to remedy irregularities which had no impact on the substance of the decision. 15 Moreover, a much more criticisable consequence is that the Flemish loop only seems to serve the interests of the administrative authorities, who are given the opportunity by the administrative court to rectify defects, with the sole aim to anticipate a potential annulment of the contested decision instead of improving that decision. , the decree jointly regulates the competences and procedures of these administrative courts.
The Flemish Administrative Courts
9. The decree on the Flemish administrative courts provides these courts with several tools, besides the competence to annul decisions, in order to allow them to reach a final settlement of the dispute between the authority and the private party. 19 Parl. Doc., Chamber, 2013 -2014 , no. 2383 Articles 34 and 37 of the decree on the organisation and the procedure of certain Flemish administrative courts. 21 Article 40 of the decree on the organisation and the procedure of certain Flemish administrative courts. The principles of judicial independence and impartiality are violated as the administrative court, by suggesting the use of the administrative loop, already reveals its position on the outcome of the lawsuit. Such an interlocutory decision implies that the court is of the opinion that the contested decision is irregular, that this irregularity is remediable and that the contested decision can be upheld if remedied. However, the interlocutory decision is not binding regarding these issues, as it is only a preliminary judgment by the administrative court. This is, according to the Constitutional Court, unacceptable in the light of the principle of impartiality.
The violation of the principle of separation of powers can be deduced more subtly from the reasoning of the Constitutional Court. The Court emphasizes that the administrative court cannot substitute its assessment for the discretionary power of assessment of the administrative authority. Establishing the substance of a discretionary decision, more particularly when remedying an irregularity, is a matter for the administrative authorities rather than for the courts. The Court seems to be of the opinion that the administrative court, when suggesting the use of the administrative loop which should nevertheless lead to the same decision, interferes with the substance of the discretionary decision. Whilst it is a matter for the authority to decide whether the remediation of the irregularity has an impact on the substance of the contested decision, the authority is clearly encouraged by the administrative court to maintain the contested decision; only under this condition the administrative loop can be used successfully. Such 
Infringement of the rights of defence, the right to adversarial proceedings and the right of access to court
13. The Constitutional Court judges moreover that the contested provisions infringe the rights of defence, the right to adversarial proceedings and the right of access to court in two ways.
30
The first problem lies in the fact that the contested provisions do not guarantee an adversarial debate on the opportunity to use the administrative loop. By virtue of these provisions, the parties can only give their opinion after the administrative loop has been applied. The Court is of the opinion that the administrative court, by giving the opportunity to apply the administrative loop, adduces a fact that serves to influence the settlement of a dispute. Pursuant to the case law of the European Court of Human Rights, the right to adversarial proceedings means that the parties should be able to debate on this new fact.
However, this is not guaranteed by the contested provisions. 
15
The Constitutional Court finds a second infringement of the aforementioned principles in the fact that the contested provisions do not offer interested parties the possibility to appeal against a decision that was taken by applying the administrative loop.
The Court holds that the right of access to court is not guaranteed with respect to such decisions, which is not commensurate with the objective pursued by the Flemish legislator to streamline and speed up the settlement of administrative disputes.
Infringement of the formal obligation to state reasons
14. The Constitutional Court also finds an infringement by the contested provisions of the formal obligation to state reasons. 
17
In case the administrative court finds a contested decision irregular and no application is made of the administrative loop, the court will annul the irregular decision.
Following the general rule on the settlement of the procedural costs, the authority that took the annulled decision -being the losing party -will be condemned to pay the procedural costs.
However, when the administrative loop has been applied and the irregularity remedied, the administrative court will dismiss the appeal. Consequently, the applicant is considered the losing party. The contested provisions provide the option -not obligationfor the administrative court to deviate from the general rule on the settlement of the procedural costs and condemn the 'winning' public authority to pay the procedural costs.
According to the Constitutional Court, the fact that the contested provisions do not exclude the possibility that the applicant is condemned to pay the procedural costs, impairs the right of equal access to court without any reasonable justification.
Conclusion
17. Given the established infringements of the principle of the rule of law and of fundamental procedural rights, the Constitutional Court decides to annul the administrative loop as laid down in the contested Flemish provisions.
It is important to note that these unconstitutionalities are all linked to the peculiarities of this Flemish administrative loop, which are distinct from the Dutch loop.
The annulled Flemish loop can only be applied when the contested and remedied decision is maintained. In case of a successful remediation, the administrative court must dismiss the appeal, without the interested parties being offered a possibility of appeal against the remedied decision. Furthermore, the result of remedying the irregularity must also be that the contested administrative act remains unchanged in substance. The parliamentary proceedings clarify that satisfying these two conditions entails that the federal administrative loop can only be applied to remedy irregularities that occurred at the end of the administrative procedure, being defects of little significance. Hence, the administrative loop cannot be applied to remedy a lacking or irregular impact study or hearing, since the observance of these formalities may alter the contested decision in substance, 49 nor can the application of the loop give rise to new arguments. Yet the legislator considers the failure to state reasons remediable, as long as the reasons were mentioned in the administrative file.
Another example of a remediable defect is the problem of missing or illegible signatures.
50
Another condition for the application of the federal administrative loop is that it should lead to the final settlement of the pending lawsuit. Hence, just as imposed on the Flemish administrative authorities, the Administrative Litigation Section of the Council of State must investigate whether any other grounds are well-founded before proposing to use the administrative loop. Antwerp, Intersentia, 2014, p. 205-213; S. LUST and S. BOULLART, l.c., p. 1383-1388; D. RENDERS, l.c., p. 1205 D. RENDERS, l.c., p. -1211 A.S. VANDAELE, l.c., p. 428-439. 49 It was also noted that an impact study cannot be performed in the required short period of time. Furthermore, the federal administrative loop cannot, like the Flemish loop, be used "at every stage of the procedure". By contrast, it is explicitly provided that the loop can only be used after the parties have had the opportunity to make their comments known.
Unlike the annulled Flemish legislation, Article 38 of the coordinated acts on the Council of State does not include the condition that the interested parties must not be disproportionately harmed by the application of the administrative loop. The federal legislator considered it unjustified to take the interests of third parties into consideration when deciding to apply the administrative loop, as these same third parties did not appeal against the contested decision, which must remain unchanged in substance upon application of the administrative loop. RW 2015-16, no. 24, p. 923-939 ; X., "Bestuurlijke lus bij
Milieuhandhavingscollege en Raad voor Vergunningsbetwistingen", NjW 2015, no. 327, p. 582-583; 62 The parliamentary proceedings clarify extensively in which way the new provisions meet the objections of the Constitutional Court (see Parl. Doc., Flemish Parliament, 2014 -2015 .
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More importantly, it is no longer required that the result of remedying the irregularity must be that the decision is maintained. By contrast, the new provision lays down that the application of the administrative loop must result in a new decision, the socalled "remedying decision". This remedying decision must not have the same substance as the contested decision. It is left to the discretionary power of assessment of the administrative authority to decide whether the remedying of the irregularity has an impact on the substance of the contested decision. In this way, the separation of powers between the judicial and the executive powers seems to be fully observed.
31. By virtue of this new provision, the appeal will be extended to include the remedying decision, so that the court can assess whether the established irregularity has been fully remedied, and whether it is free from newly alleged irregularities. If this is not the case, the court must annul both the contested decision and the remedying decision, unless it decides to apply the administrative loop once more. If, on the other hand, the court considers that the established irregularity has been fully remedied and that the remedying decision is not affected by newly alleged irregularities, the court will dismiss the appeal against the remedying decision. Also in that case, the court must -by virtue of the new Article 34 of the decree on the Flemish administrative courts -annul the contested (initial) decision, though it can decide to maintain certain effects thereof.
Hence, the application of the administrative loop will always lead to the annulment of the contested (initial) decision, which has indeed been found irregular in the interlocutory decision. In this way, the administrative loop no longer only seems to serve the interests of the authority, which must be applauded from the perspective of the principle of separation of powers. Indeed, the remediation does not take place within the initial (unreasoned) decision, so that the reasons are not merely added to the decision later on. By contrast, a new decision must be taken, which must remedy the established infringement of the formal obligation to state reasons and thus contain the required reasons. This remedying decision will be notified to the parties to the proceedings, which will have the opportunity to debate on the legality of this decision. Furthermore, in case the administrative court establishes the full remediation of the irregularity and upholds the remedying decision, the latter will be published in conformity with the applicable rules and the interested parties will have the opportunity to appeal against this decision before the administrative court. 66 In this way, the right of all interested parties to take immediate cognizance of the reasons of the decision by mentioning these reasons in the act proper seems to be observed.
34. Finally, the new Article 33(2) of the decree on the Flemish administrative courts provides that when the administrative loop has been applied, the administrative court must order the respondent authority to pay the procedural costs. By excluding the applicant being charged with the procedural costs, the Flemish legislator meets the objections found by the Constitutional Court with regard to the right of equal access to court. 66 As explained in the previous footnote, this is only the case in proceedings before the Council for Permit Dispute. 36. This lack of support might explain why the administrative loop was given a very limited scope in the initial Flemish legislation. Indeed, the administrative loop could only be applied if the decision, upon remediation of the irregularity, could be maintained.
Hence, when the administrative court decided to suggest the use of the administrative loop, without this issue being the subject of an adversarial debate, it was predetermined that the result of the administrative loop should be that the decision remained unchanged in substance. In case of a successful remediation, the court would dismiss the appeal, without the interested parties being offered a possibility of appeal against the remedied decision.
It is exactly this limited scope of the Flemish administrative loop that resulted in fundamental objections from the perspective of the rule of law and fundamental procedural rights.
37. The federal legislator seemed to go further, by accepting that the application of the administrative loop could result in a new act or decision. However, he also provided that the contested decision must remain unchanged in substance and that, upon a successful application of the administrative loop, the appeal must be dismissed. Hence, the federal loop finally had the same limited scope as the initial Flemish loop. Furthermore, whilst the federal legislation did provide for on adversarial debate before the administrative court could order the application of the administrative loop, it did not guarantee the right of access to court with regard to the decision that was taken upon application of the administrative loop.
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It seems that the Flemish legislator, by decree of 3 July 2015, succeeded in its efforts to meet the objections of the Constitutional Court by thoroughly amending the system of the administrative loop. The main difference with the initial legislation is that the application of the administrative loop will now always entail a new decision which, depending on the assessment from the authority when remedying the irregularity, can have another substance than the original decision. This remedying decision will be published and appealable by third parties after the court found that the irregularity has been fully remedied. In addition, the application of the administrative loop will always result in the annulment of the contested decision.
39. As could be expected, an appeal has been introduced before the Constitutional Court against the newest version of the administrative loop.
With regard to the chances of success of this appeal, it is relevant to note that the Legislative Section of the Council of State in its advisory opinion assessed that the objections of the Constitutional Court have been remedied. 67 The Legislative Section even explicitly applauds the fact that a new decision can be adopted and be the subject of debate pending the proceedings. 68 It considers this to be a strengthening of the rights of all 67 Advisory opinion no. 57.080/3 of 12 March 2015 of the Legislative Section of the Council of State, Parl. Doc., Flemish Parliament, 2014 -2015 The Legislative Section emphasizes however that the following conditions must be fulfilled: the new decision is properly published, the parties in the proceedings can debate on it and third interested parties can appeal against it.
It considers these conditions to be fulfilled in the new legislation. 69 Parl. Doc., Flemish Parliament, 2014 -2015 Hand. (Parliamentary activities), Chamber, 2015 -2016 , 28 October 2015 
